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"...  have  the  prosecution  made  the  jury  sure  that  a  sober  person  of  reasonable 
firmness,  sharing  the  characteristics  of  the  defendant,  would  not  have  responded 
to  whatever  he  reasonably  believed  [the  threatener]  said  or  did  by  taking  part  in 
the  offence.”  (Emphasis  added) 

The  age  and  sex  of  the  defendant  (but  possibly  no  other  characteristics)  are  relevant  to  the 
cogency  of  the  threat:  R  v  Bowen  [1997]  1  WLR  372:  In  regard  to  provocation  a  wider 
view  of  the  impact  on  defendant  has  prevailed:  R  v  Smith  (Morgan)  [2001]  1  AC  146  (by 
a  3:2  majority). 

[Lord  Hutton  agreed  with  Lord  Bingham  and  Lord  Steyn.  Lord  Rodger 
delivered  a  separate  speech  agreeing  with  Lord  Bingham.] 

Notes  and  Questions  on  R.  v.  G. 

1.  Is  a  person  who  gives  no  thought  to  an  obvious  risk  created  by  his 
or  her  conduct  less  culpable  than  a  person  who  adverts  to  a  risk  and  proceeds 
with  the  conduct  anyway? 

2.  On  the  facts  of  R.  v.  G.,  the  question  of  whether  it  was 
unreasonable  for  the  two  accused  to  take  the  risk  did  not  arise.  What  facts  would 
make  this  question  relevant?  How  should  a  court  decide  when  it  is  reasonable  for 
a  person  to  take  a  risk  of  inflicting  death,  personal  injury,  or  property  damage? 

3.  In  para.  55  of  his  speech,  Lord  Steyn  briefly  states  a  number  of 
doctrines  of  English  concerning  the  effect  of  an  honest  mistake  by  the  accused. 
Many  of  these  doctrines  are  different  in  Canadian  law;  for  example,  in  Canadian 
law,  the  accused’s  belief  in  the  elements  of  self-defence  must  be  reasonable.  If 
the  fault  elements  of  an  offence  are  in  general  defined  subjectively,  should  the 
mental  elements  of  defences  also  be  defined  subjectively,  as  Lord  Steyn  implies? 
We  will  return  to  this  question  later  in  the  course. 

Note  on  Wilful  Blindness 

Where  proof  of  an  offence  requires  proof  that  the  accused  knew  of  a  fact 
or  circumstance,  it  is  generally  held  that  proof  of  a  mental  state  called  “wilful 
blindness”  can  substitute  for  proof  of  knowledge.  In  R.  v.  Sansregret ,  [1985]  1 
S.C.R.  570,  which  is  excerpted  in  greater  detail  below,  McIntyre  J.  explained  the 
differences  between  knowledge,  wilful  blindness,  and  recklessness  as  follows: 

Wilful  blindness  is  distinct  from  recklessness  because,  while  recklessness 
involves  knowledge  of  a  danger  or  risk  and  persistence  in  a  course  of  conduct  which 
creates  a  risk  that  the  prohibited  result  will  occur,  wilful  blindness  arises  where  a  person 
who  has  become  aware  of  the  need  for  some  inquiry  declines  to  make  the  inquiry  because 
he  does  not  wish  to  know  the  truth.  He  would  prefer  to  remain  ignorant.  The  culpability 


'  ■ 

' 


. 


430 


The  Fault  Element 


4(e)  Constitutionally  Required  Fault 

In  the  Motor  Vehicle  Reference ,  excerpted  in  Chapter  1  above,  the 
Supreme  Court  held  that  the  imposition  of  liability  without  fault  violated  the 
principles  of  fundamental  justice.  In  the  cases  reproduced  in  this  section,  the 
court  went  well  beyond  this  minimal  constitutional  requirement  and  held  that  the 
principles  of  fundamental  justice  require  that  some  offences  have  specific  fault 
elements. 

The  first  and  most  important  offence  that  the  court  considered  was 
murder.  Under  the  Criminal  Code,  the  core  definition  of  murder  is  a  culpable 
homicide  committed  with  one  of  the  fault  elements  defined  in  s.  229.  But  the 
Code  also  states  that  a  culpable  homicide  is  murder  of  committed  in  the 
circumstances  outlined  in  s.  230  (formerly  s.  213:  see  page  433  infra). 

At  common  law,  murder  included  not  only  unlawful  homicide  “with  malice 
aforethought”  but  also  any  unlawful  homicide  committed  while  the  accused  was 
committing  a  felony.  The  term  “constructive  malice”  was  sometimes  used  to 
describe  the  way  in  which  the  intent  to  commit  the  felony  was  substituted  for  the 
“malice  aforethought”  that  would  otherwise  be  required  for  murder.  The  doctrine 
of  constructive  malice  was  abolished  by  s.  1  of  the  Homicide  Act,  1957  (U.K.),  c. 
1 1 .  Some  American  jurisdictions  retain  the  concept  of  “felony  murder”  which  is 
similar  to  the  former  common  law  doctrine  of  constructive  malice. 

Section  230  of  the  Criminal  Code  is  the  Canadian  version  of  these 
doctrines.  The  Code  does  not  use  the  words  “malice  aforethought”  or  “felony”. 
Instead,  s.  230  deems  a  culpable  homicide  committed  in  the  defined 
circumstances  to  be  murder  (rather  than  manslaughter)  even  if  the  Crown  cannot 
establish  any  of  the  fault  elements  required  by  the  basic  definition  of  murder  in  s. 
229.  In  Vaillancourt  and  Martineau,  the  Supreme  Court  considered  the 
constitutionality  of  s.  230. 


Vaillancourt  v.  The  Queen 

Supreme  Court  of  Canada,  Dickson  C.J.C.  and  Beetz,  Estey,  McIntyre,  Chouinard, 
Lamer,  Wilson,  Le  Dain,  and  La  Forest  JJ.  3  December  1987. 

[1987]  2  S.C.R.  636,  39  C.C.C.  (3d)  118 

Lamer  J.  (Dickson  C.J.C.  and  Estey  and  Wilson  JJ.  concurring):  — 

Introduction 

Vaillancourt  was  convicted  of  second  degree  murder  following  a  trial  before  a 
Sessions  Court  judge  and  jury  in  Montreal.  He  appealed  to  the  Quebec  Court  of  Appeal, 
arguing  that  the  judge’s  charge  to  the  jury  on  the  combined  operation  of  ss.  213 (d)  and 
21(2)  of  the  Criminal  Code,  R.S.C.  1970,  c.  C  34,  was  incorrect.  His  appeal  was 
dismissed  and  the  conviction  was  affirmed:  (1984),  31  C.C.C.  (3d)  75.  Before  this  court, 
he  has  challenged  the  constitutional  validity  of  s.  213(<7)  alone  and  in  combination  with  s. 
21(2)  under  the  Canadian  Charter  of  Rights  and  Freedoms. 
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Note:  Companion  Cases  to  Creighton 

In  R.  v.  Gosset,  [1993]  3  S.C.R.  76,  the  Court  considered  the  case  of  a 
police  officer  who  was  charged  with  unlawful  act  manslaughter  in  the  death  of  a 
suspect.  The  underlying  unlawful  act  was  careless  use  of  a  firearm  (Code, 
former  s.  86(2)).  The  victim  had  fled  from  the  accused’s  attempt  to  arrest  him. 
The  accused  shouted  “Stop  or  I’ll  shoot”,  and  pointed  the  gun  at  the  victim  with 
his  finger  on  the  trigger.  The  gun  went  off,  killing  the  victim;  the  accused  testified 
that  the  gun  went  off  accidentally  and  that  he  did  not  intend  to  shoot  the  suspect. 
The  trial  judge  charged  the  jury  that  they  must  find  that  Gosset  had  “a  guilty  state 
of  mind”  to  convict  him.  Gosset  was  acquitted,  and  the  Crown  appealed.  The 
Supreme  Court  unanimously  held  that  the  trial  judge’s  instruction  was  erroneous. 
Applying  the  conflicting  reasoning  from  Creighton,  Lamer  C.J.C.  (Sopinka  and 
lacobucci  JJ.  concurring)  would  have  held  the  accused  to  the  standard  of  “a 
police  officer  trained  and  experienced  in  the  use  of  firearms”,  while  McLachlin  J. 
(La  Forest,  L’Heureux-Dube  ,  Gonthier,  and  Cory  JJ.  concurring)  stated  that  if 
“the  conduct  of  the  police  officer  constituted  a  marked  departure  from  the 
standard  of  care  of  the  reasonable  person  in  the  circumstances,”  the  offence 
would  be  made  out,  “absent  any  evidence  of  incapacity  to  appreciate  the  risk 
involved  in  the  conduct.”  A  new  trial  was  ordered,  at  which  Gosset  was  again 
acquitted. 

In  R.  v.  Naglik,  [1993]  3  S.C.R.  122,  the  Court  considered  two  accused 
charged  with  failing  to  provide  the  necessities  of  life  to  their  infant  son  (Code,  s. 
215).  The  Court  unanimously  held  that  the  fault  element  was  objective:  “s. 
215(2)(a)(ii)  punishes  a  marked  departure  from  the  conduct  of  a  reasonably 
prudent  parent  in  circumstances  where  it  was  objectively  foreseeable  that  the 
failure  to  provide  the  necessities  of  life  would  lead  to  a  risk  of  danger  to  the  life, 
or  a  risk  of  permanent  endangerment  to  the  health,  of  the  child”  (per  Lamer 
C.J.C.).  But  the  Court  once  again  divided  on  whether  this  standard  should  be 
adjusted  for  the  characteristics  of  the  particular  accused.  Lamer  C.J.C.  (Sopinka, 
lacobucci,  and  Major  JJ.  concurring)  held  that  the  trier  of  fact  should  be  told  to 
consider  “whether  it  was  possible  for  Naglik  to  control  or  compensate  for  her 
incapacities  in  the  circumstances.”  McLachlin  J.  (La  Forest  and  Cory  JJ. 
concurring;  L’Heureux-Dube  J.,  Gonthier  J.  concurring,  dissenting  on  other 
grounds,  concurring  on  this  point)  said: 

in  determining  what  Ms.  Naglik  “ought  to  have  known”,  the  trier  of  fact  must  determine 
the  conduct  of  the  reasonable  person  when  engaging  in  the  particular  activity  of  the 
accused  in  the  specific  circumstances.  These  circumstances  do  not  include  the  personal 
characteristics  of  the  accused,  short  of  characteristics  which  deprived  her  of  the  capacity 
to  appreciate  the  risk.  Youth,  inexperience,  and  lack  of  education  were  not  suggested  on 
the  evidence  to  deprive  Ms.  Naglik  of  the  capacity  to  appreciate  the  risk  associated  with 
neglecting  her  child.  Therefore,  she  must  be  held  to  the  standard  of  the  reasonably 
prudent  person. 
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[31]  The  appeal  by  the  defendant  William  Cameron  Trucking  is  dismissed.  The 
appeal  by  the  Crown  in  Transport  Robert  is  allowed,  the  order  for  a  new  trial  set  aside 
and  a  conviction  entered.  Particularly  in  light  of  the  evidence  led  by  the  defendant 
concerning  its  attempts  at  preventing  the  loss  of  wheels,  we  agree  with  the  Crown  that  the 
proper  disposition  would  be  imposition  of  the  minimum  fine  of  $2,000.  The  defendant 
will  have  30  days  to  pay  the  fine. 


Questions 

1.  A  provincial  statute  creates  an  absolute  liability  offence  (e.g., 
speeding)  and  imposes  only  a  fine  for  non-compliance.  The  accused  is  found 
guilty  of  an  absolute  liability  offence  but  fails  to  pay  the  fine.  The  relevant 
provincial  Offences  Act  makes  imprisonment  an  available  penalty  for  failure  to 
pay  a  fine.  Is  this  provision  of  the  Offences  Act,  or  the  underlying  absolute 
liability  offence,  unconstitutional?  To  what  extent  would  your  answer  depend  on 
the  fault  element  (if  any)  for  the  offence  of  failing  to  pay  the  fine?  See  R.  v. 
Nickel  City  Transport  (Sudbury)  Ltd.  (1993),  14  O.R.  (3d)  115  (C.A.). 


2. 


Are  there  any  defences  at  all  to  offences  of  absolute  liability? 
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an  honest  belief,  in  the  sense  that  he  has  no  specific  knowledge  to  the  contrary,  will  not 
afford  a  defence  because,  where  the  accused  becomes  deliberately  blind  to  the  existing 
facts,  he  is  fixed  by  law  with  actual  knowledge  and  his  belief  in  another  state  of  facts  is 
irrelevant. 

I  would  dismiss  the  appeal. 


Note  on  Sansregret 

The  trial  judge  in  Sansregret  expressly  found  that  the  accused  honestly, 
though  mistakenly,  believed  that  the  complainant  consented.  In  light  of 
Pappajohn,  why  was  this  factual  finding  not  decisive  in  the  accused’s  favour? 
Given  than  an  appeal  by  the  Crown  is  limited  to  “a  question  of  law  alone”,  what  is 
the  legal  basis  for  McIntyre  J.’s  revision  of  the  facts  found  by  the  trial  judge?  See 
Allan  Manson,  “Annotation”  (1985),  45  C.R.  (3d)  194. 

What  fact,  exactly,  was  Sansregret  wilfully  blind  to,  on  the  reasoning  of 
McIntyre  J.?  Is  Sansregret  a  case  of  wilful  blindness,  or  a  case  of  the  Court 
being  unable  to  face  the  implications  of  its  decision  in  Pappajohn ? 

In  light  of  Manson’s  critique,  Pickard  and  Goldman  ask  some  pertinent 
questions  about  what  happened  in  Sansregret  ( Dimensions  of  Criminal  Law,  2d 
ed.  [Toronto:  Emond  Montgomery,  1996]  at  452-453): 

. . .  apart  from  legal  results,  is  there  some  way  to  say  what  actually  happened,  that 
is,  if  his  honest  belief  means  he  is  not  guilty  of  rape,  does  that  mean  there  has  been  no 
rape?  If  there  has  been  no  rape,  what  happened  to  her?  If  there  has  been  a  rape,  who  did 
it?  If  he  did  it,  why  is  he  not  guilty?  If  he  is  guilty,  why  is  he,  given  the  commitments 
we  have  to  subjective  mens  real 

Is  there  any  way  to  fashion  a  rule  that  will  not  have  to  choose  between  his  truth 
and  hers?  If  so,  what  is  it?  If  not,  what  considerations  are  appropriate  to  the  decision  to 
prefer  one  truth  over  the  other?  In  our  view,  the  answer  to  these  questions  lies  neither  in 
logic  nor  in  law. 

If  the  answers  do  not  lie  in  law,  where  do  they  lie?  For  Pickard  and  Goldman’s 
reaction  to  ss.  273.1  and  273.2  of  the  Criminal  Code ,  see  ibid,  at  458-462. 

Note:  Failing  to  Take  Reasonable  Steps 

In  1992,  ss.  273.1  and  273.2  were  added  to  the  Criminal  Code.  Section 
273.2(b)  of  the  Criminal  Code  now  imposes  a  “reasonable  steps”  requirement  on 
accused  persons  who  raise  the  defence  of  mistaken  belief  in  consent  in  sexual 
assault  cases:  To  avoid  liability  for  sexual  assault  on  the  ground  of  mistake 
about  consent,  the  accused  must  (inter  alia)  “take  reasonable  steps,  in  the 
circumstances  known  to  the  accused  at  the  time,  to  ascertain  that  the 
complainant  was  consenting”.  What  fault  element  is  created  by  this  provision? 
How  does  it  compare  with  the  proposals  made  by  Pickard  and  Brudner  in  the 
papers  excerpted  on  pp.  571-572  above? 
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Note:  R.  v.  Jorgensen 

Section  163(2)(a)  of  the  Criminal  Code  states:  “Everyone  commits  an 
offence  who  knowingly,  without  lawful  justification  or  excuse...  sells  ...  any 
obscene  written  matter,  picture,  phonograph  record  or  other  thing  whatever ...”. 
Section  163(8)  states  that  “any  publication  a  dominant  characteristic  of  which  is 
the  undue  exploitation  of  sex,  or  of  sex  and  any  one  or  more  of  the  following 
subjects,  namely,  crime,  horror,  cruelty  and  violence,  shall  be  deemed  to  be 
obscene.” 

In  R.  v.  Jorgensen,  [1995]  4  S.C.R.  55,  the  accused  was  charged  with 
eight  counts  of  selling  obscene  materials  contrary  to  s.  163(2)(a),  in  relation  to 
eight  videotapes.  The  accused  had  sought  and  obtained  approval  of  all  the 
videos  from  the  Ontario  Film  Review  Board  (OFRB).  The  trial  judge  found  three 
of  the  videos  to  be  obscene  within  the  meaning  of  s.  163(8).  She  held  that  the 
mens  rea  of  the  offence  was  established  by  proof  of  the  accused’s  awareness  ”of 
the  presence  and  nature  of  the  subject  mater”  of  the  videos,  and  that  the 
accused’s  awareness  of  the  OFRB’s  approval  of  the  videos  was  irrelevant  to 
mens  rea.  The  accused  was  therefore  convicted  of  three  counts.  His  appeal  to 
the  Ontario  Court  of  Appeal  was  dismissed. 

The  accused’s  further  appeal  to  the  Supreme  Court  of  Canada  was 
allowed  and  an  acquittal  was  entered.  Sopinka  J.,  with  whom  La  Forest, 
L’Heureux-Dube,  Gonthier,  Cory,  McLachlin,  lacobucci,  and  Major  JJ.  concurred, 
held  that  to  prove  the  mens  rea  of  the  offence,  the  Crown  had  to  show  that  “the 
Crown  must  prove  knowledge  on  the  part  of  an  accused  charged  with  an  offence 
under  s.  163(2)(a),  not  only  that  the  accused  was  aware  that  the  subject  matter 
had  as  its  dominant  characteristic  the  exploitation  of  sex  but  that  the  accused 
knew  of  the  presence  of  the  ingredients  of  the  subject  matter  which  as  a  matter  of 
law  rendered  the  exploitation  of  sex  undue”  (para.  124).  Since  the  Crown  had 
not  proved  this  awareness,  the  accused  was  acquitted. 

Lamer  C.J.C.  concurring,  speaking  for  himself,  agreed  with  the  majority’s 
holding  concerning  mens  rea ,  but  also  considered  whether  the  OFRB’s  approval 
of  the  videos  could  support  a  defence  of  officially  induced  error: 

II.  Analysis 

A.  Ignorance  of  the  Law  Does  not  Excuse 

[4]  While  mistakes  of  fact  relevant  to  the  commission  of  a  criminal  offence 
excuse  an  accused  from  criminal  responsibility,  mistakes  regarding  the  law  do  not.  There 
is  no  significant  difference  between  a  mistake  of  law  and  ignorance  of  the  law  (see  Molis 
v.  The  Queen ,  [1980]  2  S.C.R.  356).  The  common  law  rule  that  ignorance  of  the  law  does 
not  excuse  the  commission  of  a  criminal  offence  is  codified  in  s.  19  of  the  Criminal 
Code : 


19.  Ignorance  of  the  law  by  a  person  who  commits  an  offence  is  not  an  excuse  for 
committing  tthat  offence. 


